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THE NOMINATION AND ELECTION OF 
JUDGES IN A NONPARTISAN WAY. 


Elections just held seem to us to enforce 
the idea of a non-partisan judiciary. We 
quote from an address by Hon. Henry 
Lamm, Chief Justice Missouri Supreme 
Court, before Missouri Bar Association, 
that: “No plan for the election of judges 


will ever be invented that is ideally perfect. 


or will produce in every instance ideal 
judges, but I believe any student or phi- 
losopher, nay more (and most of all) that 
any man of common sense must admit that 
a judge nominated free from party pri- 
maries and elected separately from polit- 
ical elections, is more likely to well select- 
ed than under our existing plan.” We 
point to an illustration of what we be- 
lieve is typical of what may occur in every 
state where judges are chosen at political 
primaries and elected at political elections, 
the illustration being based on actual fact. 

First as to the political primary. Upon 
one of the judicial tickets in one of our 
large cities there were some nine candi- 
dates out of which three names were to 
be chosen. Upon the other ticket there 
were about an equal number of candidates. 
The result upon the former ticket was the 
selection of two candidates with honorable 
records and one deemed conspicuously un- 
fit. There was precisely the same result 
as to the other ticket, The three nominees 
upon the first ticket were elected, the unfit 
man by a greatly reduced plurality. An- 
alyzing this result, we think it shows that 
ordinarily a fit man in a primary nomina- 
tion may succeed, while if two fit men are 
candidates for nomination and a third un- 
fit man is also a candidate, the chances are 
in favor of the latter. The elements back 
of him are united, while those favoring the 
others are divided. Thus the politcal pri- 
Mary puts a premium upon the banding 





together of the vicious and irresponsible 
against the intelligent and worthy citizens 
of a community. 


If, as was the case with both parties, 
there are several vacancies for the same 
office, it seems as certain as can be, that 
the chances of the irresponstble element 
putting at least one man on the bench are 
vastly increased. ; 

Then what happened? ‘The newspapers 
berated the unfit candidates that had been 
placed upon the ticket, except that the 
party organs said nothing about their own 
unfit man. ‘They contended for the elec- 
tion of their entire ticket from top to bot- 
tom, as well for their candidates for 
judges as for the other nominees. 

3ut in this city there was a body of men 
called The Municipal Voters’ League, ap- 
pointed to investigate the records of all 
local candidates and make recommenda- 
tions from a purely non-partisan stand- 
point for the information of voters. They 
advised the defeat of the two unfit men 
and their recommendations were given the 
widest publicity. But one unfit man was 
elected, because the vote in opposition to 
him was apportioned to the two fit men 
on the other ticket, augmented probably by 
some of the votes refused the unfit man 
on that ticket. 


Of course, the bulk of the support of 
the unfit man was political, but the returns 
show as clearly as can be that had there 
been one fit and two unfit men on the 
defeated ticket, the recommendations of 
the Municipal Voters’ League showing 
this fact would have carried the fit man 
to victory. The very justness of its rec- 
ommendations, however, defeated the end ° 
sought, namely, the election of fit men to 
office. : 

This lesson teaches that so far as a po- 
litical election is concerned, we but labor 
with expedients in a bad system in the ef- 
fort to extract benefits therefrom. If we 
are fair to acceptable candidates, we put 
weapons in the hands ‘of politicians to ef~ 
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fect their purposes, because thereby we split 
up the opposition to unfit men. ' Voters 
earnest in their desire to take the courts 
out of politics are at sea as to the way to 
accomplish this result. 


But if there is a non-partisan primary 
and a special non-partisan election for 
judges, it makes no great difference how 
the primary turns out, so that half of the 
men selected to make the race for judges 
are worthy. The vicious and unfit will be 
defeated. No combination to cover the 
exigency of unfitness appealing to a non- 
partisan electorate would have any chance 
of success. There is always, and in every 
community, a majority earnest in its wish 
to select fit judges. But so long as there 
is a primary to select fit candidates, the 
attempt by many good citizens to capture 
a nomination, but advances the opportunity 
of united vice to thwart their efforts. 
When it has named its candidate, it uses 
its political advantage to land him in 
place. 


To our mind the political primary is a 
more effective instrument in carrying out 
the will of the political boss than was the 
old convention plan. In the latter as a 
hypocrite he was compelled to pay some 
tribute to virtue. In the former, he 
schemes secretly to divide the opposition 
of earnest voters and then appeals to their 
party regularity to indorse the result. 
Good men are an undisciplined mob, while 
the boss with a trusted force back of him 
puts a kind of military wedge in their 
ranks. 


The illustration we use as to circuit 
judges in a large city would not find its 
parallel in other places, except there be 
more than two tickets in the field. If there 
are, and a good man is named on all the 
tickets but one, opposition to him would 
be divided as in the case we use. 


At all events, we confidently appeal to 
the illustration -we take advantage of, as 
showing conclusively that most of all the 





political primary, even if there is to be no 


separate judcial election, is the most po- 
tent political instrument in favor of the 
political boss that yet has been devised, 
Therefore, to take the courts out of pol- 
itics we must get rid of it by appealing to 
legislatures to give us both a non-partisan 
judiciary primary, to be followed by a 
separate judicial election, with time inter- 
vening for the merits of the primary elec. 
tion candidates to be discussed. 








NOTES OF IMPORTANT DECISIONS 


PERJURY—REQUISITE PROOF UNDER 
SPECIAL STATUTE LESSENING ENORMI 
TY OF CRIME.—In Kahn v. U. S., 214 Fed. 54, 
decided by Second Circuit Court of Appeals, it 
was held that, though the bankruptcy statute 
prescribing punishment for false swearing be 
deemed a perjury statute, yet as the offense is 
not of such enormity as perjury, the rule of 
proof in perjury cases is not demanded ina 
prosecution for false swearing in bankruptey 
proceedings. 


The bankruptcy statute, it is pointed out, 
differs from the general perjury statute in that 
the former punishes by imprisonment of not 
more than two years and the latter by a fine 
of not more than $2,000 and imprisonment not 
more than five years. But we see little of rea 
son in this argument, because other crimes 
punishable even more severely than for perjury 
do not require the same kind of proof as in 
perjury cases. The rule of proof, therefore, 
pertained to the nature of the offense and not 
to its punishment. 


The court rests affirmance of the judgment 
on better ground, when it speaks of the rule in 
perjury cases being practically annulled in 
many jurisdictions by enforcing the require 
ment of guilt being shown beyond a reasonable 
doubt. The old rule (if it has been abolished) 
required the direct testimony of at least one 
witness supported by proof of corroborating 
circumstances. Now, it is said the rule is not 
an arbitrary one and where the probative force 
of the testimony is equal to that of two wit 
nesses or to one witness corroborated this is 
sufficient. But this still is something of reco® 
nition of the old rule as to burden of evident 
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a substitutes an equivalent therefor. If the 
mule is a technical one, it ought to be lived 
up to, and if not, the ordinary rule as to evi- 
dence of guilt of any criminal offense ought to 
be regarded. See U. S. v. Wood, 14 Pet. 430, 
10 L. Ed. 527; Hashagen v. U. S., 169 Fed. 396, 
44 C. C. A. 618, which hold to the substitution 
mle. It has been held that the same rule as 
to quantum of proof applies in a trial of 
false swearing as for perjury. Com. v. Davis, 
42 Ky. 460; Aguierre v. State, 31 Tex. Cr. 519. 
And the rule has been held not to be a mere 
techinical rule, but one founded on substantial 
justice. Lee v. State, Miss., 62 So. 360; Met- 
calf v. State, 8 Okla. Cr. 605, 129 Pac. 675; 
Powell v. State, 5 Ala. App. 150, 59 So. 328; 
State v. Young, Iowa, 132 N. W. 813. 


It seems to us that the rule as one well es- 
tablished should not be thus lightly set aside. 
Courts have treated perjury cases along the 
line of a common law requirement in favor of 
liberty and statutes have been enacted with 
this rule in view. 


EQUITY—MANDATORY INJUNCTION NOT 
OUSTED BY STATUTORY REMEDY FOR 
DAMAGES.—By Pennsylvania statute it is 
made the duty of a railroad condemning land 
for right-of-way to furnish and maintain a 
private crossing for the owner. It is specifical- 
ly stated that for failure of a railroad to do 
this an action for damages is given to any land- 
owner aggrieved thereby. In Green v. Balti- 
more & O. R. Co., 91 Atl. 248, decided by Penn- 
. sylvania Supreme Court, mandatory injunction 
allowed by the trial court to restore a private 
crossing wrongfully abolished was affirmed. 


It was contended by the railroad that the 
remedy granted by the statute was exclusive, 
but the court thought that the duty imposed 
on the railroad was absolute and the remedy 
for damages was cumulative. The statute, 
however, reads “if the said company shall 
heglect or refuse on request,” an action for 
damages may be brought. Under the principle 
of expressio unius, exclusio alterius, this ap- 
pears to be the only remedy. 


. The court reasons that there was a vested 
tight to a private crossing and a statutory duty 
to maintain it and it asks: “Can the plaintiffs 
be thus dispossessed of their property and have 
lo remedy for its recovery?” We answer yes, 
if the statute intended compensation therefor 


in damages as a means of redress for such de- 
Drivation. 


It is to be noted that the statute does not 
Tequire the establishment of a private crossing, 





except upon request, and it is for failure to 
comply with the request that a certain remedy 
is prescribed. It may be that the ruling was 
right on the special facts in this case, because 
it was for restoration of a right of crossing 
and the statute speaks of establishment on re- 
quest and subsequent maintenance, in default 
of which there is liability for damages. It may 
be conceived that the crossing, having once 
been established—the right in plaintiff having 
become vested—it could not be taken away. 
The statute does not in terms, provide for a 
case of restoration of a right, but only for the 
original denial of a right. For that denial the 
action for damages lies, and not for any abol- 
ishment of the right once conceded. 


CONTRACTS—OFFER AND ACCEPTANCE 
BY TELEGRAPH.—In Kenedy Mercantile Co. 
v. W. U. Tel. Co., 167 S. W. 1094, decided by 
Texas Civil Court of Appeals, it is held, that 
where an offer is made by telegraph and ac- 
ceptance sent in the same way is delayed so 
that acceptor loses the benefit thereof, this 
gives to him no right of action against the 
telegraph company, because it is the agent of 
the offerer as to both telegrams. 


This ruling is based on the principle often 
decided that where an offer is made by mail, 
an acceptance is conclusive and binding when 
a letter is deposited in the postoffice accepting 
the same. bd 


We greatly doubt the application of the rule 
announced by the Texas court, so far as it 
relieves the telegraph company. Even when 
declared as it is in mail cases, it is for the 
benefit of acceptor and to cover expiration of 
time between mailing a letter and its delivery. 
With a telegraph company this expiration is 
not considered. The reason of the rule, there- 
fore, fails. 


The rule fails, also, for another reason and 
that is the acceptor pays for service to him- 
self which he is obliged to procure for himself 
in order to accept. The offerer does not pro- 
cure this service for him. It costs something 
to get it, and while the mail also costs some- 
thing, the small amount should be deemed 
negligible. 


Lastly, the rule fails again, because the of- 
ferer knows the acceptor has a remedy against 
the agent it selects to,convey the acceptance for 
any negligence in regard thereto, when .he 
would have no remedy against the government 
were the acceptance to be by mail, and the 
telegraph company deals with the acceptor, 
while the government deals with neither. 
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CONTRIBUTORY NEGLIGENCE 
AND THE DOCTRINE OF LAST 
CLEAR CHANCE. 


Introductory—Our courts, for a num- 
ber of generations, have been very fond 
of laying down and reiterating the rule 
(let us not say of law) that contributory 
negligence is not a defense in an action 
founded on the last clear chance or hu- 
manitarian doctrine. No one has ever 
been able to discover the source of the 
idea, but it sticks with all the adhesive 
qualities of a maxim begotten of, and 
supported by, profound reason. Appar- 
ently judges have derived a great deal 
of pleasure, in their quiet, dignified way, 
in injecting the rule into cases as by 
mere force of an agreeable habit. Gen- 
erally it seems to have been slipped in 
in a casual, incidental way, as if, while of 
no importance, it would be a shame to 
omit it. They probably think that, at the 
very worst, it won't hurt anybody. And 
right there lies the beauty of the rule— 
it won’t hurt anybady, because the courts 
never follow it, except, possibly, to make 
a man describe a state of facts in differ- 
ent words (with the meaning) 
when he says he wants to recover under 
the doctrine of the last clear chance than 
he would otherwise be at liberty to use. 


Same 


In ascertaining the truth, or, rather, in 
establishing the falsity, of this rule, the 
first inquiry is as to what constitutes con- 
tributory negligence. 

The Elements of Contributory Negli- 
gence.—Messrs. Shearman and Redfield! 
say that, “One who, through the mere 
negligence of another, suffers an injury 
which would not have happened, but for 
his own wrongful act or omission amount- 
ing to a want of ordinary care, proxi- 
mately contributing thereto, cannot re- 
cover at common law any compensation 
for such injury.” They go on and state 


(1) 1 Shearman & Redf., Neg. (6th ed.) sec. 
61. 





an exception in the last clear chance doc. 
trine. 


The same term is defined in Cyc? as fol- 
lows: “Contributory negligence in its le 
gal significance is such an act or omission 
on the part of plaintiff, amounting to an 
ordinary want of care, as concurring or 
co-operating with the negligent act of de 
fendant is the proximate cause or oc 
casion of the injury complained of.” 


From these definitions the conclusion 
necessarily follows that, “to constitute 
contributory negligence, exempting the 
defendant. from liability, it is as neces 
sary that the plaintiff’s negligence should 
be a proximate and not a remote cause, 
efficiently contributing to the injury or 
damage, as it is that defendant’s primary 
negligence, to impose liability, should be 
a proximate and efficient cause.”* 


This being sufficient to recall to the 
mind the essential elements in contribu 
tory negligence, the next inquiry is when 
the negligence of the plaintiff will, and 
when it will not, defeat his action brought 
under the last clear chance doctrine. 


Incidentally it might be stated that the 
doctrine of last clear chance is not the 
In some it is 


same in all of the states. 
called the “doctrine of discovered peril,” 
and in those states the defendant is lia 
ble only for failure to exercise reasonable 
care to avoid the injury after discovering 
plaintiff's perilous other 
states the rule is that the plaintiff may 
recover for injuries caused by defendant's 
negligence, notwithstanding _ plaintiff's 
own negligence exposed him to the risk 
of injury, if such injuries were more im 
mediately caused by the defendants 
omission, after knowing, or by the exer 
cise of ordinary care he could have 
known, of plaintiff’s peril in time 
avoid the accident by the exercise of rea 


position. In 


sonable care. 


(2) 29 Cyc. 506. 
(3) i Shearman & Redf., Neg. (6th ed.) Se 


61. 
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The Doctrine of Concurring Negli- 
gence—When the negligence of the plain- 
tif has been a proximate cause of his in- 
jury it is generally called concurring neg- 
ligence, and means that, “where the neg- 
ligence of both continues down to the 
moment of the accident and contributes 
to the injury, the case is one of concur- 
ring negligence, and there can be no re- 
covery.””* 

It is well settled that the last clear 
chance doctrine does not apply where 
both parties are equally guilty of concur- 
rent acts of negligence, each of which at 
the very time when the injury occurred 
contributed to it.° For in such circum- 
stances neither had the last clear chance, 
aside from the other’s negligence, of 
avoiding the injury. 


It has been held that the theory on 
which the last clear chance rule is ap- 
plicable to a case is that the negligence 


of the plaintiff has spent its force before 
he is injured by the defendant’s negli- 
“gence. If both parties had the power 
to avert the injury, and both failed to 
exercise such power, their negligence was 
concurring.’ 

If the undisputed evidence shows that 
the opportunity of the plaintiff to avoid 
the injury was as late or later than that 


(4) Roanoke, R. & E. Co. v. Carroll, 112 Va. 
598, 72 S. E. 125. 

(5) Green y. Los Angeles Ter. R. Co., 143 
Cal. 31, 76 Pac. 719; Coleman vy, Atchison, T. & 
8. F. R. Co., 87 Kan. 190, 128 Pac. 756; Dyerson 
v. Union Pac. R. Co., 74 Kan. 528, 87 Pac. 680; 
Butler v. Rockland, T. & C. St. R. Co., 99 Me. 
149, 58 Atl. Murphy v. Deane, 101 Mass. 
455; Melzner v. Northern Pac. R. Co., 46 Mont. 
.162, 127 Pac. 162; Little v. Superior Rapid Tr. 
R. Co, 88 Wis. 402, 60 N. W. 705. 

To furnish a basis for the application of the 
contributory negligence rule there must have 
been a concurrence of negligent conduct. Neh- 
ting vy. Connecticut Co., 86 Conn. 109. 

‘Unless the negligence of the plantiff proxi- 
mately contributed to the injury, it does not 
Constitute contributory negligence which bars a 
recovery.” Acton v. Fargo & M. St. R. Co., 20 
N. D. 434, 129 N. W. 225. 

(6) Scholl v. Belcher, Oreg. Nov. 26, 1912, 127 
Pac. 968, 

(7) Bruggeman vy. Illinois Cent. R. Co., 147 
Ta, 187, 128 N. W. 1007. 


(40; 





of the defendant, the rule can have no 
application. Of course, if the evidence is 
such that reasonable minds ‘might draw 
opposite conclusions therefrom, the ques- 
tion is for the jury.’ 


In an action to recover for personal in- 
juries due to having been struck by a 
street car, where the plaintiff's testimony 
showed that the accident occurred instan- 
taneously with his stepping upon the 
track, and showed clearly that after his 
danger was discovered, or might have 
been discovered, it was not possible to 
have stopped the car in time to have 
avoided the collision, the doctrine cannot 
be applied, as the plaintiff was guilty of 
concurring negligence.® 


In the case of Green v. Los Angeles 
Terminal Ry. Co.,?° it appeared that Bes- 
sie Green was a woman of mature age, in 
good health, and in full possession of all 
her faculties; that she approached the 
track of the defendant in daylight, at a 
point from which the track was plainly 
visible to a distance of 800 feet to the 
east, beyond which it made a curve to the 
north; that when she was thirty feet 
from the track she was seen to look to- 
wards the east and then immediately ad- 
vance along a path which crossed the 
track at an angle of thirty degrees; that 
the track at this place extended nearly 
east and west, and that her course was 
from southeast to northwest, which 
caused her to be facing partly away 
from the east; that she walked onto the 


‘track, without again looking for a train, 


within a few feet of a train approaching 
from the east at an excessively high rate 
of speed, on a descending grade, making 
but little noise, and without giving any 
warning signals of its approach, and was 
struck and killed. Held, that no recov- 
ery could be had for her death, as she 


(8) Indianapolis Trac. & Ter. Co. v. Croly, 
Ind. App. 1911, 96 N. E. 973. 

(9) Roanoke R. & E. Co. vy. Carroll, 112 Va. 
598, 72 S. E. 125. 


(10) 143 Cal. 31, 76 Pac. 719. 
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was guilty of negligence concurring as a 
proximate cause with the negligence of 
the defendant to produce her death. 

It is thought that this is sufficient il- 
lustration of the rule of concurring neg- 
ligence, as the rule is well established. 

This rule is very generally followed, 
but it seems that exception is sometimes 
made where it appears that the plaintiff 
was unconscious of the danger, or could 
not have averted the injury after having 
discovered his peril. It will be recalled 
in this respect that in the case of Davies 
v. Mann, 10 M. & W. 546, in which the 
last clear chance doctrine was originated, 
or, at least, is generally said to have been, 
the owner of the donkey was not only 
negligent in allowing it to stray into the 
highway, but his negligence continued in 
allowing it to remain in the highway. 

It will be seen that when the negli- 
gence of the plaintiff is declared to be 
such as will not defeat a recovery it is 
lacking in one essential element of con- 
tributory negligence, viz., proximate 
cause; and that whenever that element is 
present in the conduct of the plaintiff, he 
is barred from recovering for his injury. 
It is just as readily discernible that con- 
curring negligence is nothing more and 
nothing less than contributory negli- 
gence. The courts probably adopted the 
term “concurring negligence” to distin- 
guish negligence that will -defeat the 
plaintiff's action from the prior negli- 
gence of the plaintiff in getting in a 
place of danger, and which is essential 
to the application of the last clear chance 
doctrine, but which is not considered a 
proximate cause of his injury. This, of 
course, was not at all necessary, but it is 
the most plausible explanation of why 
the courts have spread the word that 
“contributory negligence is not a defense 
in an action founded on the last clear 
chance doctrine.” (The sound of the rule 
is as holiow as it is’ familiar.) 

A Question of Proximate Cause.— 
Properly speaking the last clear chance 





doctrine is not an exception to the cop 
tributory negligence rule, but relates 
simply to the question of proximate | 
cause." 


“It is simply a means of determining 
whether the plaintiff’s negligence is g 
remote or proximate cause of the ip. 
jury.” 

“The doctrine is one of prior and sub- 
sequent negligence, or remote and proxi- 
mate cause, and presupposes the inter- 
vention of an appreciable interval of time 
between the prior negligence of the plain- 
tiff and the subsequent negligence of the 
defendant.”** 


“Although a plaintiff may have failed 
to exercise reasonable care in creating a 
condition, or in some other way, which 
cannot be fairly said to have been the 
proximate cause of the injuries of which 
he complains, the contributory negli- 
gence rule cannot be invoked against 
him. ‘The question with respect to neg- 
ligent conduct on the part of a person in- 
jured through the negligence of another, 
as affecting the former’s right to recover, 
thus becomes resolved in every case into 
one as to whether or not that conduct of 
his was a proximate cause of the injury. 
lf it was, then the contributory negli- 
gence rule is applicable. If it was not, 
that rule has no pertinence to the situa- 
tion, since there was no concurrence of 
negligence, without which there can be 
no contributory negligence in the legal 
sense.”’!# 

Without the element of proximate 
cause there is no contributory negligence. 
Whenever proximate cause is _ present 
in the negligence of the plaintiff in an 
action founded on the last clear chanee 
doctrine, he cannot recover. 


(11) Furst-Edwards & Co. v. St. Louis 8, W. 
R. Co., Tex. Civ. App. 1912, 146 S. W. 1024. 

(12) Smith v. Railroad, 114 N. C. 728, 198% 
863, 923, 25 L. R. A. 287. 

(18) Roanoke R. & E. Co. v. Carroll, 112 V& 
598, 72 S. EB. 125. 

(14) Nehring v. Connecticut Co., 86 Conn, 10% 
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Contributory Negligence as a Defense. 
—Prior to the decision in Davies v. 
Mann, 10 M. & W. 546, it seems that 
any negligence on the part of the plain- 
tif which in any degree contributed to 
the accident was judicially treated as a 
proximate cause and constituted contrib- 
utory negligence which barred a recov- 
ery.® As this rule, at least in so far as 
civil, as distinguished from criminal, lia- 
bility was concerned, amounted to a li- 
cense to anyone to slaughter without let 
or hindrance any of his fellow men who 
were in the least fault in getting in the 
way of being slaughtered, it in time came 
to be considered a harsh rule, and was 
consequently bridled by the court in the 
case mentioned. But the doctrine has 
merely defined, in such cases, contribu- 
tory negligence, and has never attempted 
to abolish, or make an exception to, that 
rule. 


That the courts of some of the states 
have gotten away from the idea that con- 
tributory negligence is not a defense in 
actions of the kind under discussion, is 
evidenced by the following: 


Alabama.—“Of course, we do not in- 
tend to be understood as asserting that 
contributory negligence may not inter- 
vene to bar a recovery when subsequent 
negligence is pleaded to fix liability. 
But we do propose to hold that, to con- 
stitute contributory negligence to defeat 
arecovery, it must be such negligence on 
the part of the injured party as is subse- 
quent to or concurrent with the subse- 
quent (?) negligence of the party 
charged.’”° 


Connecticut——In Nehring v. Connecti- 
cut Co.,"" it was said that it may well be 
questioned whether the doctrine deserves 
aclassification and a name as of an inde- 
Pendent principle. “But if, for conveni- 


(15). See Smith v. Railroad, 114 N. C. 
8 E. 863, 923, 25 L. R. A. 287. 

(16) Louisville & N. R. Co. v. Young, 153 Ala. 
232, 45 So. 238. 

(17) 86 Conn. 109. 


728, 19 





ence sake or other reason, it is to be dig- 
nified in that way, it is apparent that 
there is no manner of inconsistency be- 
tween it and the contributory negligence 
rule, and that the domain of the latter 
rule is in no way invaded or narrowed by 
a full recognition of it.” 


Illinois —In Illinois the courts have re- 


‘garded this doctrine in a different light, 


and the following quotation is given — 
more to show the view there taken of 
the doctrine generally, than because it is 
strictly in point at this» place. 


“Counsel for appellee, though insisting 
that plaintiff below was shown to have 
been in the exercise of due care for her 
personal safety at the time of the acci- 
dent, insists upon the rule of law held ~ 
in some jurisdictions to apply in such ac- 
tions, ‘that the contributory negligence 
of the party injured will not defeat the 
action, if it be shown that the defendant 
might by the exercise of reasonable 
care and prudence, have avoided the con- 
sequences of the injured party’s negli- 
gence.’ Such has never been the law in 
this state. Here the rule is: Where a 
party seeks to recover damages for a 
loss which has been caused by negligence 
or misconduct, he must be able to show 
that his own negligence or misconduct 
has not concurred with that of the other 
party in producing the injury; and the 
burden of proof is upon the plaintiff to 
show not only negligence on the part of 
the defendant, but also that he exercised 
proper care and circumspection, or, in 
other words, that he was-not guilty of 
negligence.”** 

Indiana—‘In applying this doctrine, 
any negligence on the part of the plain- 
tiff which terminated at or before the ex- 
igency arose which gave rise to the duty 
to use special care is not available as a 
defense to negligence on the part of the 
defendant occurring subsequent to that 


(18) West Chiéago St. R. Co. v. Linderman, 
187 Ill. 463, 58 N. E. 367, 52 L. R. A. 655. 
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time; but subsequent negligence of the 
plaintiff which concurs in producing the 
injury is available, as a general rule.” 


“Its application does not so operate as 
to constitute it an exception to the long 
established rule that contributory negli- 
gence on the part of the person injured 
bars a recovery unless the injury is wan- 
tonly or wilfully inflicted.’’*° 


Iowa.—“Though often so referred to 
in the decisions, it is not now generally 
regarded as exceptional (to contributory 
negligence rule), but as the means of as- 
certaining whether defendant’s negli- 
gence is the sole proximate cause of the 
injury complained of.” 

Missouri—‘It must not be inferred 
that the common law force and effect of 
contributory negligence has been im- 
paired, much less emasculated, by the 
principles and rules of the humanitarian 
doctrine. As a defense, it is as virile 
to-day as at any time in the history of 
our jurisprudence, and where it appears 
that contributory negligence continued 
to the end to operate as a proximate 
cause of the injury, there can be no re- 
covery.”*? 

“It is only where it appears that such 
(contributory) negligence has been super- 
seded in the chain of casual events by 
negligence of the defendant * * * that 
contributory negligence ceases to be a 
good defense.’’** 

It might be added that such “contribu- 
tory negligence” also ceases to be con- 
tributory-in such circumstances. 

“The last chance or humane doctrine 
can be reconciled with that of contribu- 
tory negligence by applying it only when 
the defendant had a clear chance to save 


(19) Union Traction Co. v. Bowen, Ind, App. 
1914, 103 N. E. 1096. 

(20) Indianapolis Traction & Terminal Co. 
v. Croly, Ind. App. 1911, 96 N. E. 973. 

(21) Bourrett v. Chicago & N. W. R. Co., 
Iowa 1909, 121 N. W. 380. 

(22) Laughlin v. St. Louis & S. F. R. Co., Mo. 
App. 1910, 129 S. W. 1006. 

(23) Gumm v. Kansas City Belt R. Co., 141 
Mo. App. 306, 125 S. W. 796. 





———e 
the careless plaintiff after the latter’s neg. 
ligence had ceased.”** 


Utah—‘When it is said the plaintiffs 
negligence in fact contributed to the jp. 
jury, or was contributory to the injury, 
that necessarily implies that such negli. 
gence was a direet and not a _ remote 
cause; that it was contemporaneous and 
concurring with the defendant’s negli. 
gence and as such was a direct contribut- 
ing cause, a proximate cause.”*® 

St. Louis, Mo. C. P. Berry, 


(24) Shanks v. Springfield Traction Co, 11 
Mo. App. 702, 74 S. W. 386. 

(25) Jensen v. Denver & R. G. R. Co., Utah 
1914, 188 Pac. 1185. 








EVIDENCE—RES GESTARF. 
BAUSBACH v. REIFF et al. 


Supreme Court of Pennsylvania. March 30, 
1914. 


91 Atl. 224. 


In an action against plaintiff's fellow work- 
men for damages from loss of employment re 
sulting from a conspiracy by defendants, a let- 
ter given to plaintiff by the manager at the 
time of his discharge and stating that he had 
been discharged through no fault of his ows 
but at the demand of his fellow employe, be 
eause he had reported the dishonesty of one 
of them, was admissible as part of the re 
gestae. 


POTTER, J. The plaintiff in this case 
brought this action of trespass against the 
defendants to recover from them damages 
which he claims to have suffered by reason 
of a conspiracy entered into by defendants 
to have him discharged from his employment 
as chief engineer of the Rettig Brewing Com 
pany, of Pottsville, Pa. He had held that 
position for more than five years, when, 0 
July 18, 1910, a committee of employes pre 
sented to the manager of the brewery a paper 
which was signed by all the defendants, which 
was as follows: 

“Pottsville, Pa., July 17, 1910. 

“We, the undersigned, do hereby -declaté 
that we refuse to work after twenty-four hours’ 
notice to the employers of the Rettig Brewing 
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* Company as long as George Bausbach is em- 
ployed at the same plant.” 


Upon the trial, plaintiff offered testimony 
showing that he was discharged by the brew- 
ing company in consequence of the threats 
contained in the paper and repeated orally 
by the committee, and that the reason the 
defendants, the signers of the paper, de- 
manded his discharge was that he had a short 
time before reported to the manager of the 
brewing comapny the conduct of a night watch- 
man, whom he had detected in stealing goods 
from the brewery, and who was discharged 
in consequence of the report made by plain- 
tif. The defendants admitted having pre- 
sented the paper in question to the manage- 
ment of the brewery, but conteuded that their 
reason for so doing was not the action of 
plaintiff in reporting the theft, but because 
of a general dislike for him. 


The trial resulted in a verdict for defend- 
ants. Plaintiff has appealed, and his counsel 
have filed 21 assignments of error, chiefly to 
the charge of the court ‘below, and to its an- 
swers to points, and to rulings on offers of 
evidence. The third assignment is to the fol- 
lowing language in the charge of the jury: 

“If you find, of course, that these men were 
justified in requesting the dismissal of this 
man Bausbach, the plaintiff, on account of his 
making it so unpleasant for them that they 
did not care to work with him, that is the end 
of this case; your verdict should be in favor 
of the defendants.” 

The first, second, twelfth and thirteenth as- 
signments are to language used in the charge 
and in answering points with respect to which 
substantially the same question is raised, and 
that is whether employes, to whom a fellow 
workman is for any reason disagreeable, may 
lawfully combine for the purpose of procur- 
ing his discharge by notifying the employer 
that they will refuse to work if the workman 
to whom they object is retained. 

{1, 2] In Erdman v. Mitchell, 207 Pa. 79, 
91, 56 Atl. 327, 331 (63 L. R. A. 534. 99 Am. 
St. Rep. 783), this court said, speaking by Mr. 
Justice Dean: 

“A conspiracy is the combination of two or 

“more persons by some concerted action to ac- 
complish an unlawful purpose. It is unlawful 
to deprive a mechanic or workman of work 
by force, threats, or intimidation of any kind; 
4combination of two or more to do the same 
thing by the same means is a conspiracy. That 
by the legislation referred to such conspiracy 
is no longer criminal does not render it lawful. 
At common law the courts held that such com- 
bination was so prejudicial to the public in- 





terests and so opposed to public policy as 
rendered it punishable criminally; but the Leg- 
islature, which generally determines what is 
and what is not public policy, has declared 
that it is no longer a crime or misdemeanor. 
But this is as far as it has gone; it is as far 
as it could go without abolishing the Declara- 
tion of Rights.” 

And Mr. Justice Dean quotes with approv- 
al (207 Pa. 94, 56 Atl. 332, 63 L. R. A. 534, 
99 Am. St. Rep. 783) from 1 Eddy on Combi- 


nations, 416, as follows: 


“The courts recognize the right of work- 
ingmen to combine together for the purpose 
of bettering their condition, and in endeavor- 
ing to attain their object they may inflict more 
or less inconvenience and damages upon the 
employer; but a threat to strike unless their 
wages are advanced is something very dif- 
ferent from a threat to strike unless workmen 
who are not members of the combination are 
discharged. In either case the inconvenience 
and damage inflicted upon the employer is 
the same; but in the one case the means are 
to obtain a legitimate purpose. namely, the 
advancement of their own wages, and the in- 
jury inflicted is no more than is lawfully 
incidental to the enjoyment of their own legal 
rights. In the other case the object sought is 
the injury of a third party.” 

In Pickett v. Walsh, 192 Mass. 572, 582, 78 
N. E. 753, 757 (6 L. R. A. [N.S.] 1067, 116 
Am. St. Rep. 272, 7 Ann. Cas. 638), Loring J., 
said: 

“A single individual may well be left to 
take his chances in a struggle with another in- 
dividual. But in a struggle with a number of 
persons combined together to fight an individ- 
ual, the individual’s chance is small, if it 
exists at all. It is plain that a strike by a 
combination of persons has a power of coer- 
cion which an individual does not have. The 
result of this greater power of coercion on 
the part of a combination of individuals is 
that what is lawful for an individual is not 
the test of what is lawful for a combination 
of individuals; or, to state it in arother way, 
there are things which it is lawful for an in- 
dividual to do which it is not lawful for a 
combination of individuals to do. * * * We 
have no doubt that it is within the legal 
rights of a single person to refuse to work 
with another for the reason that the other 
person is distasteful to him, or for any other 
reason, however arbitrary. But * * * what 
is lawful for an individual is not necessar- 
ily lawful for a combination of individuals.” 

In De Minico v. Craig, 207 Mass. 593, 594, 
599, 94 N. E. 317, 320 (42 L. R. A [N. S.] 
1048), it is said in the syllabus: 
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“A labor strike to get rid of a foreman be- 
cause some of the workmen under him have 
a dislike for him is not a strike for a legal 
purpose.” ? 


Loring, J., said: 

“The plaintiff had a right to work, and that 
right of his could not be taken away from 
him or interfered with by the defendants, un- 
less it came into conflict with an equal or 
superior right of theirs. The defendants’ right 
to better their own condition is such an equal 
right. But to humor their persenal objections, 
their likes and dislikes, or to escape from 
what ‘is distasteful’ to some of them, is not 
in our opinion a superior or an equal right. 
* * * One who betters his condition, only by 
escaping from what he merely dislikes, and by 
securing what he likes, does not better his 
condition within the meaning of those words 
in the rule that employes can strike to bet- 
ter their condition.” 


[4, 5] In the light of these authorities which 
point out a sound distinction between what 
a single individual may lawfully do and that 
which a combination of individuals may do, 
the instructions of the trial judges which are 
the subject of the first three assignments of 
error were inadequate and erroneous. The 
united action of the defendants was put upon 
the same basis as that of any single one of 
them; the trial judges using by way of illustra- 
tion a supposed act by Reiff, the first de- 
fendant named. It does not appear that the 
jury were instructed that an act which might 
be lawful if done by one person mizht become 
unlawful if a number of persons combined to 
do it. The only fair interpretation which could 
be placed upon the instructions given was that, 
“if Frank G. Reiff, or any one of these de- 
fendants,” had the right to threaten to stop 
work if plaintiff was not discharged, the en- 
tire 28 men who signed the paper might law- 
fully combine to do the same thing.” This 
was not a sound argument of the law. Again, 
it appears that the jury were instructed that, 
if plaintiff “worked on the nerves” of his co- 
employes, if he made himself “objectionable,” 
“obnoxious,” “unpleasant,” or “distasteful” to 
them, they had the right to unite to procure 
his discharge by threatening to strike. This 
was going too far. The jury might very well 
have been instructed that, if plaintiff’s habits, 
or his character, or his conduct while at work 
towards his fellow workmen was such as to 
render him an unfit associate for ordinary 
workmen of good character, it would have been 
sufficient reason for interference by his fellow 
workmen with his employment. They had the 
right to combine to advance their own inter- 





ests in any proper way, but not for the py 


- pose merely of inflicting injury upon another, 


It appears from the evidence that some of the 
defendants had disagreements with plaintif, 
and gave some reasons for disliking him, By 
none of them testified that these difficulties 
caused them to sign the paper. Eighteen of 
the defendants gave no testimony whatever, 
and there was nothing to show that plaintiff 
had in any way made himself obnoxious o 
distasteful to them, nor was there anything in 
the evidence to show that they signed the 
paper for any other reason than that alleged 
by plaintiff, which was that he had reported 
to the company a theft by the night watch 
man. The first, second, third, twelfth and 
thirteenth assignments are sustained. 

[6] In the sixteenth assignment it is al 
leged that the trial judge erred in striking out 
of the testimony a paper which had been 
previously offered in evidence by plaintiff, and 
had been admitted by the court. W. B. Shugars 
testified that on July 18, 1910, the committee 
handed him the written notification from the 
defendants, which was dated the previous day. 
That night another man was put to work by 
the brewery in the place of plaintiff. The 
plaintiff had already testified that Shugars 
had said to him that it would be best to let 
him go for the benefit of both sides, and had 
added: 

“I will give you a recommendation for the 
time you have worked here and tell you why 
we had to leave you go.” 

Shugars gave plaintiff the recommendation 
the same day, and when he was on the stand 
identified the letter of recommendation given 
to plaintiff, and signed by him. This letter 
of recommendation stated in substance that he 
had been discharged through no fault of his 
own, but at the demand of employes, because 
he had reported the dishonesty of one of them. 
The trial judge admitted the letter in evidence, 
and it was read to the jury; but on the follow 
ing day the trial judge, having decided that 
the letter was inadmissible, directed that it 
be stricken from the testimony, and instructed 
the jury to disregard its contents Counsel 
for appellant contends that the letter was ad 
missible as a part of the res gestae 

[7] In 1 Elliott on Evidence, § 537, it is 
said: 

“Declarations which accompany or are @ 
part of the fact or transaction in controversy 
and tend to illustrate or explain it, such trans 
action itself being admissible, are also admis 
sible as being so connected as to be a part of 
the same act or transaction.” 

In Shannon vy. Castner, 21 Pa. Super. Ct. 294, 
321, Rice, P. J., said: 
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“where declarations or acts accompany the 
fact in controversy and tend to illustrate or 
explain it, they are treated, not as hearsay, 
put as original evidence, in other words, as 
part of the res gestae.” 


In Coll v. Transit Co., 180 Pa. 618, 626, 37 
Atl 89, 90, the present Chief Justice quotes 
from Wharton on Evidence (2nd Ed.) § 259, 
as follows: 


“The res gestae may therefore be defined as 
those circumstances which are the undesigned 
incidents of a particular litigated act, and which 
are admissible when illustrative of such act. 
These incidents may be separated from the 
act by a lapse of time more or less appreciable. 
They may consist of speeches of any one con- 
cemed whether participant or bystander. They 
may comprise things left undone as well as 
things done. Their sole distinguishing feature 
is that they should be necessary incidents of 
the litigated act; necessary in this sense, that 
they are a part of the immediate preparations 
for or emanations of such act, and are not pro- 
moted by the calculated policy of the actors.” 

In Shadowski v. Railways Co., 226 Pa. 537, 
539, 75 Atl. 730 (29 L. R. A. [N. S.] 302), our 
Brother Elkin said: 


“Under the doctrine of res gestae. those cir- 
cumstances which are the undesigned -inci- 
dents of the occurrence upon which the suit 
is based may be proven when illustrative of 
the act about which complaint 1s made. It is 
true, also, that these incidents may be sep- 
arated from the act by a lapse of time more or 
‘less appreciable; but they must grow out of 
and be in a legal sense immediately connected 
with the litigated act. They may consist of 
temarks made at the time by an actor, partici- 
pant, and perhaps under exceptional circum- 
stances by a bystander, if the party making 
the remark has to do with or is concerned 
about the occurrence. It is imperatively re- 
quired, however, that they should be the neces- 
sary incidents of the litigated act in order to 
make such remarks admissible as testimony.” 


Under the rule as stated and illustrated in 
these cases, we think the letter of recom- 
mendation was admissible in evidence, at least 
for the purpose of showing the fact 
of plaintiff's discharge, and showing that the 
ly reason for it, as stated by his employer, 
was the demand and the threat made by de- 
fndants. The letter was given to plaintiff 
Won the same day of his discharge, and was 
& part of the transaction tending to illustrate 
and explain it. The discharge and the giving 
of the letter were practically parts of the same 
‘vent. In so far as the plaintiff was concerned, 
the letter was an undesigned incident, show- 





ing the cause of his discharge, given to him 
by his employer in explanation of an unjusti- 
fied action which was forced upon the em- 
ployer. We think, therefore, that the trial 
judge erred in striking out the letter, and in 
instructing the jury to disregard it. If the 
letter contained certain statements which were 
deemed to be irrelevant, the trial judge could 
have refused to admit such parts of the let- 
ter, or he could have instructed the jury to 
disregard them; but, instead of, doing this, he 
struck out the entire letter. If it had ap- 
peared from the testimony that Shugars had 
said to plaintiff: 

“We are obliged to discharge you because 

these 28 men have threatened to strike if we 
continue to employ you, and we have no other 
reason than this for discharging you” 
—it would hardly be contended that evidence 
of such a statement was not properly admis- 
sible as part of the res gestae. What differ- 
ence does it make that Shugars made substan- 
tially this statement in writing, and handed 
it to plaintiff? The sixteenth assignment is 
sustained. 

We do not deem it. necessary to consider in 
detail the remaining assignments of error. For 
the reasons which we have indicated, the 
judgment is reversed, with a venire facias de 
novo. 

MOSCHZISKER, J., dissents from so much 
of the above opinion as deals with the subject 
of res gestae, under the sixteenth assignment 
of error. 


Note.—Res Gestae Only Admissible to Explain 
Character of Act—To the opinion in the instant 
case on the question of res gestae, one judge dis- 
sents but files no opinion. Possibly his view was 
that the letter was either merely corroborative of 
the witness or that it was immaterial because 
incompetent to prove any independent fact. Gen- 
erally, res gestae is admissible as touching the 
quality of an act, as, for example, where an acci- 
dent occurs and exclamations of an involuntary 
nature show the surroundings, or where it tends 
to show an admission by an employee or an 
agent. Generally, where a party to a litigation 
does something intimately connected with an act 
and it is not self-serving, it amounts to res gestae. 
But when a mere witness testifies to some- 
thing else than an involuntary exclamation and 
the quality or character of the act is not shown 
thereby, it hardly should be deemed res gestae. 

Now as we regard the act here the suit was 
for damage caused by a conspiracy bringing 
about plaintiff's discharge and the reason there- 
for, but why the contents of a letter given by 
his employer was any other than corroborative 
of employer’s testimony in chief, we do not 
see. 

Where a party is sued and gives a certain 
reason by way of avoidance, expressions by him 
in negotiations about the matter may be shown 
as to how he was acting therein as being bind- 
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ing on him or as tending so to show. People 
v. Mayor, 179 IIl. 615, 630, 54 N. E. gar. 

And an act by a member of the family of a 
party for whom he is responsible as his agent 
using an expression in connection with the doing 
of an act that is explanatory thereof, this is 
admissible as res gestae. Baughan v. Brown, 
122 Ind. 115, 23 N. E. 605. 

And to proof of doing of an act necessary 
to be established may be accompanied by proof 
of declarations made at the time to show its 
true character. Robbins v. Spencer, 140 Ind. 
483, 38 N. E. 522. But this rule has no applica- 
tion where there is no doubt about the charac- 
ter of the act. 


And where an architect refused a certificate 
required under the terms of a building con- 
tract, his reasons stated at the time were com- 
petent as res gestae, because they illustrate the 
reasonableness or unreasonableness of his act. 
Tibbitt v. Phipps, 51 N. Y. Supp. 254, 30 App. 
Div. 274. In this case the defendant was re- 
sponsible for his unreasonable act. 

To be a part of res gestae a declaration must 
be in good faith and really characterize the 
nature of the act which is the matter in dis- 
pute. Vogts v. Utman, 125 Mich. 265, 104 N. 
W. 88. We do not see how the letter in ques- 
tion comes up to this requirement, because the 
reason for the discharge, even if that were ma- 
terial, seemed to need no explanatory evidence, 
as in plaintiff’s favor. 

Evidence of declarations as a part of res 
gestae may be used to contradict a witness as 
to his version of an occurrence. Trumbull v. 
Donahue, 18 Colo. App. 460, 72 Pac. 684. This 
rule would seem to be very evident. 


There is a case from North Carolina that 
seems to involve the principle held in the in- 
stant case, where there was an exclamation by a 
bystander, except that it might have been 
thought more forcibly than otherwise to show 
belief on the part of others of an unsafe struc- 
ture. It seems to us that it ought to have been 
excluded because as evidence it was merely 
cumulative and not strictly needed.  Harrill 
v. Railway Co., 132 N. C. 655, 44 S. E. 109. 

But where a third party witnessing an acci- 
dent used an exclamation whose only effect 
was to corroborate a version thereof, it was 
held not admissible as res gestae. It did not 
explain the occurrence of the accident itself. 
The court said: “Concerning the principal fact, 
viz.: the accident, how it occurred, and who 
was responsible therefore, the testimony had 
no connection, and neither explained nor eluci- 
dated the principal fact.” Erhard v. St. Ry. 
Co, 74 N. Y. Supp. 551, 69 App. Div. 124. 

There is an IlIlinois case that seems to bear 
out the instant case, waiving the question of its 
ruling on an oral statement rather than a let- 
ter. In this case there was a claim that work 
was delayed through defendant’s fault. A sub- 
contractor of plaintiff was permitted to testify 
to telephone conversations with plaintiff as to 
when he could go ahead, and he used the ex- 
pression, “Can’t I go ahead.” The court ruled 
them competent as evidence, saying: “These 
words were a mere exclamation, which consti- 
tuted a part of the res gestae, as being cal- 
culated to illustrate or picture the condition of 





affairs then existing at the building. Tt: tended 
to show the reason why appellees could not 
ahead with the work. The words were Not the 
narration or history of a past event, but thtey 
light upon the reason why it was impossible fy 
proceed with the work.” Fitzgerald y, Be 
ner, 120 Ill. App. 447, 1. c. 219 IIl. 485, 76 NE 
700. 

It is to us quite impossible to understand this 
case, making as it does a private conversation 
between others about a pending matter com 
petent evidence. Besides, it does not seem tp 
illustrate in any way the condition spoken of, bit 
might have been strong corroboration, if draw, 
out on cross-examination, or where the latter 
had opened the way to introduce it, 








ITEMS OF PROFESSIONAL 
INTEREST. 


THE ALTERNATIVE.—AFTER THE 
COURTS, WHAT?* 


It is a common, and, I think, a deplorably 
common thing in these days to be always # 
sailing the courts. I do not sympathize wih 
this wholesale assault. 

Courts Are Fallible. 

I do not claim that the courts do not em; 
they sometimes err signally and pronouncedly. 
I do not claim that they always adminster jue 
tice with an even and exact hand, for judges 
are human and the passions and prejudices, 
the limited vision and the clouded mind whic 
sometimes attach to their kind are also theits 
I do not claim that they are always free from 
political bias or at all times wholly exempt from 
that strange attachment which in a republit 
sometimes places party above the comm 
welfare, for presidents and governors and lee 
torates in selecting judges do not always se 
men most likely to resist such influences. Bit 
I do claim that of all the methods and co 
trivances and schemes which have been é 
vised by the wit of man for the adjustmett 
of controverted judicial questions and the at 
ministration of justice the courts and the mt 
chinery of the courts, built up from decade # 
decade and from century to century, built of 
the experience and the wisdom of a proud ail 
freedom-loving race, the courts as they a 
built into our system, though not perfect, al 
the most perfect. 


*This is the subject chosen by Senator Borah 
of Idaho, for a speech delivered by him in the 
Senate, August 19, 1914. It contains suggestions 
that should be widely circulated.—Editor. 
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—_— 
Courts a Barrier to Oppression. 

The courts will not always be abreast of the 
most advanced opinions in the march of pro- 
gress, but that they will in due time mortise 
and build into our jurisprudence all that is 
permanent and wise and just, all that a settled 
and digested public opinion finally indorses, 
no one familiar with the history of our juris- 
prudence can for a moment doubt. Not only 
that, but more than once the courts, both in 
England and America, have stood as the sole 
protector in the hour of turmoil and strife for 
the rights of the weak and the poor, the op- 
pressed and the hunted, when the executive 
and the legislature have yielded to the whip 
of the strong and the powerful. I need re 
call only one instance in the hurry of this 
debate, though I might recall a hundred, begin- 
ning with the days of Coke’s courage, and 
that is the instance wherein our own great 
Supreme Court preserved against the en- 
coachments of war and the hunger of hatred 
the right of trial by jury, a most sacred right 
of the American citizen and without which the 
whole scheme of a republic would be but a de- 
lusion and a torment. 


When the courts can no longer stay the 
steps which may lead to violence and blood- 
shed, then what? When the arm of equity can 
no longer be extended to hold things in abey- 
ance until rights can be adjudicated and rea- 
son and counsel can have a hearing, then 
what? Be not deceived. The alternative is the 
soldier and the bayonet. 


Government by Court Martial. 


One can not be oblivious to the alacrity with 
which wealth in these days is prone to appeal 
to the soldier. When a delegation of work- 
ingmen informed me a few months ago that 
their fellow workmen had been arrested with- 
out warrant, tried without a jury, sentenced by 
no court—that at a time when the courts were 
open and in the midst of an intelligent, pros- 
perous, modern American community men had 
been herded before a military tribunal, given 
the semblance of a trial, and sent to prison, 
itseemed incredible. For nearly 600 years no 
sich repulsive scene had marred the story of 
the orderly development and growth of Anglo- 
Saxon jurisprudence. Our English ancestors 
had executed the petty tyrants who had last 
attempted it. I did not suppose that here, 
Where jury trials and common-law courts were 
4 guaranty—a part of our system of law and 
justice—that anyone would be so blind, so 
ttuel, so witless as to covet the infamy of re- 
habilitating that discarded and detested dogma 
the power of suspension. Nevertheless it 
Was true. Since that time, in three other 





states, the workingman has settled his troubles 
out of court where counsel may be heard and 
witnesses tesfify, settled them at the point of 
the bayonet. What a glutton arbitrary power 
is for the rights and the interests of the weak. 
It generally comes forward at the bidding of 
the rich and the powerful and preys upon the 
interests and rights of the poor and the help- 
less. 


Why the Appeal to the Bayonet? 


These men who came to me were asking for 
what? They were asking for a”hearing in the 
courts, before this tribunal, whose judgments 
they informed me they were willing to take. 
They were praying for the common-law court 
and its machinery just as it had been worked 
out and fought for in the humble days of our 
English ancestors to the humble days of their 
descendants on Paint and Cabin Creek in one 
of the great commonwealths of this union. 
And what was the answer to the charge when 
we arrived upon the ground? When we asked 
why have these men charged with offenses 
under the statute and guaranteed a trial in a 
common-law court been denied the right of the 
humblest citizen when charged ‘with crime, 
what was the answer? The answer was not 
that riot and war had closed the courts, but 
that excitement and feeling in the community 
would render them ineffective in all proba- 
bility. When we inquired further, the fear was 
that these laboring men would likely be ac- 
quitted. What, before the courts, acquitted 
under the processes and according to the man- 
ner that guilty men have been punished and in- 
nocent men acquitted for ten centuries? Then 
they must be innocent. But the logic seemed 
to be that, guilty or innocent, they must be 
punished. Force must be established and cer- 
tainty as to results must be had. 


The Courts the Poor Man’s Only Defense. 


Do not the workingmen understand that in 
the end their fight will be to maintain these 
courts in all their purity, independence, and 
strength? Do they not understand that if we 
can not have somewhere an independent trib- 
unal free from the passions and conflicts of 
contestants to distribute justice, that civiliza- 
tion must do again what it has done in the 
past—crumble and fall? Does not the average 
citizen of this country, whoever and wherever 
he is, understand that in the end he must find 
justice here in these tribunals or not find it 
at all? Does he not understand that after 
they are gone and law and order have departed 
he will shortly come to be the victim of viol- 
ence and cruelty and injustice, the plaything 
of arbitrary power. 
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The fruits of industry, the wages of the toil- 
er, the income of capital are all affected, fos- 
tered, encouraged, and sustained to the extent 
that order and law obtain throughout the land. 
While a strong and fearless government may 
sometimes seem quick to prevent those steps 
and block those paths which seem to lead to 
violence and bloodshed, yet ultimately the bene- 
fits to flow from such procedure must redound 
to the peace and happiness, the contentment 
and prosperity of the whole people. It was Lieb- 
knecht, the great socialist, who truly said, 
“Violence has been for thousands of years a 
reactionary factor.” Show me a country with- 
out courts fully equipped in every way to deal 
with all the intricacies of each particular case 
as the facts appear, show me a country with 
its business and industry under the clamp of 
bureaucracy, its courts’ weakened, cowardly, 
and powerless, and I will show you a country 
where the laborer is no better than a slave— 
the miserable, ignorant,unclad dupe and play- 
thing or arbitrary power. 

Wit1tiAm E. Borang. 





BAR ASSOCIATION MEETINGS FOR 1914— 
WHEN AND WHERE TO BE HELD. 


California—Oakland, November 19, 20 and 
21. 

Oregon—Portland, November 17 and 18. 

Rhode Island—Providence, December 7. 

West Virginia—Parkersburg, December 29 
and 30. 








BOOKS RECEIVED. 


Addresses of U. M. Rose. With a brief me- 
moir by George B. Rose. Price, $3.00. Chi- 
cago, George I. Jones, 1914. Review will 
follow. 


The Legal and Political Status of Women 
in the United States. By Jennie L. Wilson, 
LL. B., member of the Iowa and Michigan 
bars. Price, $2.50. Cedar Rapids, Iowa. 1912. 
Review will follow. 


American Annotated Cases. Containing the 
cases of general value and authority subse- 
quent to those contained in American Deci- 
sions, American Reports and the American 
State Reports. Thoroughly annotated. Vol- 
ume 1914 C. Price, $5.00. Bancroft-Whitney 
Company, San Francisco. Edward Thompson 
Company, Northport, L. L, N. Y. Review will 
follow. 





HUMOR OF THE LAW. _ 


“While I have heard of a great many typ, 
graphical breaks in my time,” said Henry 
Watterson, “about the oddest and most humm. 
ous transposition of type that ever came 
my observation was that in a New York pape 
some years ago. The paper used to print th 
shipping news on the same page with the obit 
uaries. Imagine the glee with which its reg. 
ers found the captions changed one morning 
a long list of respectable names being gt 
forth under the marine head: ‘Passed Through 
Hell Gate Yesterday.’’”—New York Sun, 


In New Orleans recently, according to th 
New Orleans Picayune, a judgment for $2) 
was given against the city in favor ofa 
“tango” dancer who had injured his foot by 
stepping into a depression in Canal street. Some 
wag (suspicion attaches to a certain lawyer) 
immediately broke forth into verse over the 
Homeric incident: 


All the mighty exile’s anguish on Helena’s 
rocky shore 

As he dwelt upon the power and the glory his 
no more 

Is not worthy of comparing, nay; is not a cit 
cumstance, 

To the sorrows of a fat man who must nov 
forego the dance. 


Fare thee well, O Joyous Tango! fare thee well, 
O Castle Glide! 

Fish Walk, Lame Duck and the Maxixe, heis 
forced to let thee slide! 

And thy kindred evolutions, he must evermore 
eschew; 

Yea, the dreadful pity of it—and he’s some ont 
stepper, too! 


Nevermore to be responsive to the musts 
siren tone, 

Nevermore upon the polished ballroom floor 
to hold his own! 

He must sit in silent sorrow, as a flower 
the wall, 

He who once in wild gyrations, ‘spite lis 
ounces, led them all. 


Tell me, Ben Kernan, O’Connor, who for judg- 
ment ’gainst him pray, 

Are there hearts within your bosoms that J® 
coldly say him nay? 

Is the milk of human kindness in your breasts 
forever dry, 

That ye come to courts of justice and his sa 
appeal deny? 


Damages? Yea, half a million scarce would 
ease the awful smart 

Of the wound that now is eating slowy 
through his manly heart. 

© thou righteous judge and jury, pity show 
unto this man , 

By bestowing compensation in the biggest sum 
you can. 


\\F 
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1, Assault and Battery—Self Defense.—That 
the motive or animus prompting an assault 
with a deadly weapon has been produced by 
improper statements or conduct of third par- 
ties, or even of the assaulted party, does not 
justify the assault where it is not necessary in 
self-defense—People v. Rader, Cal., 141 Pac. 
958, 


2 Associations—Action.—In an action on a 
lease in the name of a voluntary association, 
the real parties who are liable thereunder may 
be shown under an allegation of copartnership 
or voluntary association, and the lessor may 
show that those who executed the instrument 
acted for others who did not sign.—Korstad v. 
Williams, Wash., 141 Pac. 881. 


3. Bankruptcy — False Swearing.—False 
swearing in bankruptcy, in violation of Bankr. 
Act, is not of equal enormity with perjury, and 
isnot within the common law rule that, to sus- 
tain a conviction of perjury, it must be proved 
by two witnesses, or one wifness and corrobor- 
ating circumstances.—Kahn v. United States, 
USC. Cc. A. 214 Fed. 54. 

4. Bills and Notes—Waiver.—Where a note 
stipulates that the drawers and indorsers sev- 
erally waive presentment for payment, pro- 
test, and notice, the indorser is uncondition- 
ally liable, and to this extent becomes an un- 
conditional debtor.—Atkins v. Dixie Fair Co., 
La, 65 So. 762. 

5. Carriers of Goods—Bill of Lading.—The 
holding of the bill of lading is not a prere- 
quisite to a right of action for loss of goods in 
interstate transportation.—Bowden v. Philadel- 
Dhia, B. & W. R. Co., Del., 91 Atl. 209. 

6§——Negligence.—A severe blizzard will not 
excuse a carrier for damages to a delayed ship- 
Ment of fruit from freezing, where the dam- 
&g¢ would not have occurred but for the car- 





rier’s negligence.—St. Louis & S. F. Ry. Co. v. 
Dreyfus, Okla., 141 Pac. 773. 


7.—-Set-Off.—In an action for failure to de- 
liver logs consigned to it, where plaintiff sought 
to recover upon the basis of their market value 
at the place of destination, the carrier can set 
off the freight charges.—Southern Ry. Co. v. 
Cooper, Ala., 65 So. 676. 


8. Carriers of Passengers—Intent.—A person 
with a bona fide intention to take passage on 
a train, going to the carrier’s station a reason- 
able time before train time, is a passenger 
from the moment he enters the carrier’s pre- 
mises.—Central of Georgia Ry. Cd. v. Bell, Ala., 
65 So. 835. 


9. Special Accommodations.—Where a pas- 
senger riding on the front platform was in- 
jured by the explosion of the controller, and 
he was riding on the platform because of a 
stiff. knee which rendered it dangerous for him 
to occupy a seat, a judgment of nonsuit was 
not error; defendant being under no obligation 
to provide special accommodations for persons 
so afflicted.—_Frega v. Philadelphia Rapid Tran- 
sit Co., Pa., 91 Atl. 222. 


10. Chattel Mortgages—Assignee.—An _  as- 
signee of a chattel mortgage succeeded to all 
the mortgagee’s rights against the mortgagors, 
including the right to bring detinue for the 
property.—Stevens v. Romano, Ada., 65 So. 713. 

11, Estoppel.—A buyer of personal prop- 
erty subject to a mortgage which had not been 
recorded within the statutory period, with no- 
tice of the mortgage, could not acquire title 


freed from the lien of the mortgage by estop- 
pel.—Howard v. McPhail, R. L. 91 Atl. 12. 


12. Executory Contract.—Agreement in 
consideration of acceptance of draft to allow 
acceptor to hire a barge at a reduced rate to 
forfeit the barge to the acceptor if the draft 
was not retired held merely an executory con- 
tract and not a mortgage.—C. H. Minge & Co. 
v. Barrett Bros. Shipping Co., Ala., 65 So. 671. 


13. Commerce—Taxation.—The state has the 
right to tax property, although it is used in 
interstate commerce. tate v. Northern Ex-' 
press Co., Wash., 141 Pac. 757. 


14, Use In.—The federal statute regulat- 
ing the brakes on railroad cars is applicable 
to cars being moved on a highway of inter- 
state commerce, regardless of whether at the 
time any article of interstate commerce was 
being moved.—Stearns v.- Chicago, R. & P. 
Ry. Co., Iowa, 148 N. W. 128. 


15. Common Carriers — Baggage.—Quilts, 
feather pillows, bed-ticking, pillow cases, and 
sheets in a passenger’s trunk, intended for use 
“in and about his housekeeping when he reached 
his home,” were not baggage, and the com- 
mon carrier was not liable for their loss.—Cen- 
tral of Georgia Ry. Co. v. Courson, Ala., 65 So. 
698. 

16. Conspiracy—Labor Union.—A combina- 
tion between workmen to deprive a fellow 
workman of work by force, threats or intimida- 
tion is a conspiracy.—Bausbach v. Reiff, Pa., 
91 Atl. 224. 

17. Contempt—Criminal.—Public auctioneer, 
who upon service of order appointing receiver 
of bankrupt from whom he had purchased goods 
threw it on the floor with contemptuous ex- 
pressions as to the court and continued selling, 
but upon service of an order to show cause 
permitted the receiver to take possession, and 
did not deliver any of the goods, held guilty 
of a criminal, but not of a civil, contempt.—In 
re Newman, U. S. C. C. A., 214 Fed. 69. 

18. Contracts—Breach.—A repudiation of a 
contract such as a denial of its execution con- 
stitutes a breach and entitles the opposite party 
to abandon the work thereunder.—Draper v. 
Miller, Kan., 141 Pac. 1014. 
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19. Law of Place.—Where the lex loci con- 
tractus deals with the substantive liability of a 
party to a contract, to be performed where 
made, the enforcement of which is Sought in 
another jurisdiction, a limitation on such lia- 
bility imposed by the law of the place of the 
contract will be enforced by the forum where 
the remedy is sought, unless contrary to public 
policy.—Hinkly v. Freick, N. J., 90 Atl, 1108, 


20. Third Person.—A contract in favor of 
a third person is void for uncertainty, where it 
does not fix the benefit to accrue to him.—Mil- 
ler v. Crusel, La., 65 So. 873. 


21. Corporations—Estoppel—Where corpor- 
ate business is conducted, without the certi- 
ficate of incorporation having been recorded, 
as required by Act April 29, 1874 (P. L. 73), the 
subscribers conducting the business is not es- 
topped, until such certificate is filed, from deny- 
ing existence of the corporation in a suit on 
the subscription.—Tonge v. Item Pub. Co., Pa., 
91 Atl. 229 


22. Foreign Corporations.—Where the state 
in permitting foreign corporations to do busi- 
ness therein provides that in suits against them 
for business there done process shall be served 
upon their agent, the provision is deemed to 
have been assented to by those subsequently so 
doing business, but they must be engaged in 
business in the state, and the agents appointed 
to act there.—State v. Pennsylvania Steel Co., 
of Philadelphia, Pa., Md., 91 Atl. 136. 


23. Insolvency.—A corporation which has 
sufficient property subject to legal process to 
satisfy all demands is not insolvent so as to 
authorize a receivership, though it may not 
have money in hand to meet its liabilities as 
they mature, and is unable to obtain credit.— 
Cassels Mills v. First Nat. Bank of Gadsden, 
Ala., 65 So. 820. 

24. Purchase of Stock.—For an incorpor- 
ated business corporation’s agreement to buy 
its own stocks and bonds, to be binding, it 
must be the act of the corporation by corporate 
action, be made by its authorized agent, or be 
ratified—Beach v. Palisade Realty & Amuse- 
ment Co., N. J., 90 Atl. 1118. 

25. Subscriber.—A secret parol agreement 
between a subscriber to corporate stock and a 
promoter, whereby the promoter was to resell 
defendant’s subscription discharging the de- 
fendant from liability, was, as to other sub- 
scribers, fraudulent and no defense to an ac- 
tion for such subscription.—Huster v. New- 
kirk Creamery & Ice Co., Okla., 141 Pac. 790. 

26. Subscribers.—Subscribers who have 

paid for their stock all that they have agreed 
to pay cannot become liable to creditors of 
the corporation for further payments.—Dick- 
inson v. Kline, Neb., 148 N. W. 141. 
27. Criminal Law—Circumstantial Evidence. 
—Any fact material to the main fact may be 
proved as well by circumstancial evidence as 
by positive evidence.—Thomas v. State, Ala., 
65 So. 863. 

38. Finger Prints.—It was not error to al- 
low testimony by experts concerning finger 
prints obtained from defendant voluntarily and 
used in comparison with finger prints on a 
hatchet found near the body of deceased when 
it was discovered.—State vy. Cerciello, N. J., 90 
Atl. 1112. 

29. Silence.—On trial for murder of an 
infant, evidence of an accusation by the pri- 
soner’s wife of his paternity of the child in 
his presence, and of his silence, was admis- 
sible as evidence of his conduct.,—State v. Lau- 
disi, N. J., 90 Atl. 1098. 

30. Damages—Diminution Of.—Where plain- 
tiff, who suffered personal injuries, consulted a 
reputable physician, recovery could not be di- 
minished on the theory that his treatment was 
not the most expert.—Ross vy. City of Stam- 
ford, Conn., 91 Atl. 201. 

31. Mental Pain. —- Where defendant 
breached his agreement to properly embalm 
the body of the plaintiff’s child, plaintiff is 
entitled to recover damages for mental pain 
and anguish suffered because of the decom- 
position of the body before burial.—Loy v. 
Reid, Ala., 65 So. 855. 





$= 
32. Dead Bodies—Property Right.—iI¢ q 

son makes no disposal of his body by Will, the 

surviving husband or wife or next of kin 

a quasi-property right in the body which al- 

lows them to decide who shall have itg ¢ 

in preparing it for burial.—Painter y, United 

States Fidelity & Guaranty Co., Md., 91 Atl 15% 


33. Dedieation—-Property Right.——For an ag 
to constitute a dedication, it must confer som 
property right on the public which the granto 
cannot revoke, and, where the grantor 
gave the public a temporary right to use 4 
private way, there was no dedication and mem. 
bers of the public had only a license to use the 
way.—Norton v. State, Ala., 65 So. 689, 


34. Deeds—Fraud.—Where a _ purchaser ae 
cepts a deeds from his vendor under contraet 
representing that an incumbrance amounts to 
$1,280, and the incumbrance proves to be $1,456, 
any representations as to the amount of the 
incumbrance in the absence of fraud are 
merged in the deed.—Farrant v. Troutman, 
Okla., 141 Pac. 776. 


35. Easements — Permission.—A mere re 
vocable permission to use a way over the land 
of a third person did not extinguish a right of 
way of necessity.—Sweezy v. Vallette, R, L 
90 Atl. 1078. 4 


36. Kjecetment—Evidence.—Where the an 
swer pleaded that defendant’s husband,under 
whom she claimed, was lawfully seized of the 
premises at the time of his death and had good 
title thereto, it was sufficient to permit the de- 
tense of title by parol gift, accepted and ex- 
ecuted.—liayes v. Hayes, Minn., 148 N. W, 12%, 


37. Eleetricity—Proximate Cause.—Where, 
in previous years, it was not unusual to ex- 
perience winds of a greater velocity than the 
70 miles an hour gale, which preceded the 
breaking of defendant’s electric wire whith 
transmitted to plaintiff’s intestate the shock 
from which ke died, it cannot be held, as a 
matter of law, that defendant was not negli- 
gent.—Clark v. Public Service Electric Co, N 
J. 91 Atl. 83. 


38. Eminent Domain—Change of Grade.—The 
rule that damages are not ordinarily recov- 
erable for an injury caused by a lawful change 
in the grade of a street is confined to cases Mm 
which no part of the abutting property is taken 
for the purpose.—City of Baltimore y, Johnson, 
Md., 91 Atl. 156. 


39._—-Jurisdiction.—Condemnation _proceed- 
ings are proceedings in rem, and jurisdiction 
does not depend on the disclosed identity of 
parties defendant, but on the subject-matter 
and an opportunity to be heard in the exercise 
of the court’s due process on the most effec 
tive notice possible.—State v. Superior Court 
for Lewis County, Wash., 141 Pac. 906. 

40. -Leasehold.—Where a leasehold consist- 
ing of a room used for business is condemm 
the increased rental value of the premises 
caused by the tenant’s improvements is prop 
erly considered in determining the value of the 
unexpired term.—Bales Vv. Wichita Midland 
Valley R. Co., Kan., 141 Pac. 1009, 

41. Equity—Administration—Where the ad 
ministration of a decedent’s estate involves ® 
settlement of fitm transactions between the @ 
tate and the administrator, the chancery court 
may assume exclusive jurisdiction at the sult 
of a distributee.—Newell v. Bradford, Ala, 6 
So. 800. 

42. Estoppel—Defined.—To the existence ¢ 
estoppel by matter in pais, the element of frau 
is essential, either in the intention of the party 
estopped, or in the effect of the evidence 
which he attempts to set up.—Tonge v. Item 
Pub. Co., Pa., 91 Atl. 229. 

43.——Stockholders.—Stockholders who Tee 
ognize a corporation's receiver by intervening 
and asking that he be directed to sell part, in 
stead of all, of the assets are estopped to com 
tend that his appointment was unauthorized.— 
Kreitzer v. Monarch Portland Cement C0 
Kan., 141 Pac. 1004. 

44. Executors and Administrators—Foreig® 
Administration.—An equitable claim of @ 
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erson to an interest in real property, 

sed within the territorial jurisdiction of a 
ate court, may be regarded as property for 


prob S issui lett i dvan of 

ose of issuing letters in advance 
oe etablishment of such claim.—In re Daugh- 
= Cal., 141 Pac. 929, 


aday’s Estate, 

4§——Probate Court.—An order of a probate 
court in Kansas, administering the estate of 
a deceased devisee, authorizing an assignment 
of the devisee’s interest in an estate in process 
of administration in California, held not objec- 
tionable as an attempt by the Kansas court to 
administer on lands in California which consti- 
tuted a part of the devise——Phelps v. Grady, 
Cal. 141 Pac. 926. 


46. Factors—Notice.—Factor held to have no 
right to sell goods of his principal for a prior 
debt, so that one acquiring possession through 
such sale took no title; and hence defendant, 
purchasing from him without notice, took no 
title as against the principal.—Kilers Music 
House v. Fairbanks, Wash., 141 Pac. 885. 


47. False Imprisonment—Ministerial Officer. 
—4 ministerial or executive officer is not liable 
to an action for false imprisonment when he 
acts under a process regular on its face.—Ten- 
nessee Coal, Iron & R. Co. v. Butler, Ala., 65 So. 
804. 

48. Fraud—False Representations. — While 
mere expressions of opinion honestly made are 
not actionable, yet a false statement of an 
opinion or a false opinion expressed to one 
entitled to rely thereon may form the basis 
for an acton for deceit.—Phelps v. Grady, Cal., 
141 Pac. 926. 

49——Interest.—It is not necessary to the 
maintenance of an action for deceit by fraud- 
ulent representations that the party making 
the representation should have any interest of 


his own to subserve it.—Bingham v. Fish, N. 
J, 90 Atl. 1106. 
50. Frauds, Statute Of—Consideration.—The 


egreement of a railroad company, as a part of 
the consideration for the release of a personal 
injury claim, to pay plaintiff's physician was 
based upon a consideration moving to the com- 
pany and was not invalid under the statute of 
frauds because not in writing.—Van Cappellen 
v. Chicago, St. P., M. & O. Ry. Co., Minn., 148 
N. W. 104. 

§l1——Original Promise.—Where a mother in- 
dorsed notes payable to herself to her son, to 
be used to secure his own notes to defendant, 
there Was no promise by the mother to answer 
for the debt or default of the son, and hence 
the statute of frauds was inapplicable.—Hen- 
derson v. Gilliland, Ala., 65 So. 793. 

52.——Parol Gift—To take a parol gift of 
land out of the statute of frauds, there must 
be an acceptunce and such improvements as 
Would make it substantial injustice to hold the 
sift void, but it is not essential that the pos- 
Sesion continue for 15 years, or that its char- 
acter give title by adverse possession.—Hayes 
Vv. Hayes, Minn., 148 N. W. 125. 

3. Fraudulent Conveyances—Assignment.— 
Where a building contractor assigned all his 





tights under a building contract to a third 
Party to defraud a judgment creditor of the 
contractor, the assignment was void, and did 


not prejudice the rights of such creditor.—But- 


ry. San Francisco Gas & Electric Co., Cal. 
Ml Pac. 818. 

4.——Preference.—Where a _ credtor being 
Preferred by the debtor pays a cash difference 
to be used by the debtor for his own purposes 
the entire transaction is fraudulent as to other 


gee ors—Wolbrecht v. French, Cal., 141 Pac. 


*. Guardian and Ward—Commissions.— 
Mee ae fuardian has been guilty of wrong- 
on . on the management of his ward’s estate, 
io “n ward has suffered by reason of the 
ardian’s neglect of duty, commissions to the 
oa will be refused.—In re Moore, Me., 90 


tan Homicide—Preconcert. I 
tenaes or community of design between de- 
det ant and his son, who shot deceased after 

endant had stabbed him, defendant would be 





In case of pre- 





guilty, though the knife wound did not con- 


‘tribute to the death.—Henderson v. State, Ala., 


65 So. 721. 


57. Intants—Disaffirmance.—Where an_ in- 
fant elects to disaffirm his contract which be- 
comes void ab initio, the parties revert to the 
same situation they occupied before the contract 
was made.—Smoot v. Ryan, Ala., 65 So. 828. 

58. Insuranee—Accident. — Where. insured 
brought on a difficulty with a third person 
armed with a gun with knowledge of the fact, 
and the third person killed insured in self- 
defense, the death of insured was not by acci- 
dental means within the policy.—Prudential 
Casualty Co. v. Curry, Ala., 65 So. 852. 

59. Assignment.—An assignment of an in- 
surance policy is a contract distinct and sep- 
arate from the contract of insurance, and is 
governed by the law of the place where the as- 
signment is made.—New York Life Ins. Co, v. 
Dunlevy, U. S. C. C. A., 214 Fed. 1. 

60._—Beneficiary.—_W here a fraternal bene- 
ficial association contract provides that a bene- 
tit fund shall be paid on a member’s death to 
his “estate,” it is payable to his executor or 
administrator.—Coghlan v. Supreme Conclave 
Improved Order Heptasoph’s, N. J., 91 Atl. 132. 

61. Imputable Representation.—Where a 
policy provided that it should become void in 
case of any fraud or false swearing as to the 
subject of the insurance either before or after 
loss, the acts of the agents of the insured in 
presenting fraudulent vouchers to the insurer 
on demand were imputable to the insured.— 
—Mick v. Royal Exch. Assur., N. J., 91 Atl. 102, 

62. Landlord and .Tenant—Fire Escapes.— 
Gen. St. 1913, places upon the landlord not only 
a duty to a tenant to provide fire escapes, but 
also the same duty as to a tenant’s guest.— 
Wardwell v. Cameron, Minn., 148 N. W. 110. 


63. Liability.—A landlord’s neglect to en- 
ter upon the premises at the expiration of a 
tenancy and make the neecssary repairs ren- 
ders him liable for injuries resulting to a 
pedestrian from defects’ then existing.—Hill v. 
Norton, W. Va., 82 S. E. 363. 

64. Libel and Slander—Libel Per Se.—False 
written publications calculated to injure a 
man’s character, and lower him in the confi- 
dence and respect of his fellowmen, are libel- 
ous per se.—Uhlman v. Farm Stock & Home 
Co., Minn., 148 N. W. 102. 

65. Lis Pendens—Notice.—In the absence of 
statute, a purchaser of real property pending 
suit in which the title is involved takes sub- 
ject to the judgment or decree that may be 
passed therein against his vendor.—Sprague v. 
Stevens, R. L, 91 Atl. 43. 

66. Malicious Prosecution — I1l-Will. — To 
constitute malice it is not neecssary that there 
should be any actual hate or ill will toward 
the one prosecuted or any one; but a malicious 
motive in law is any motive other than a bona 
fide purpose to enforce the criminal law.— 
Fowlkes v. Lewis, Ala., 65 So. 724. 

67. Master and Servant—Independent Con- 
tractor.—Under Employers’ Liability Act, an 
employer is not liable to a servant of an inde- 
pendent contractor caused by a defect in the 
ways, machinery, etc., when the entire work 
is let to the contractor who furnishes the ways, 











works, machinery. ete.—Kennedy v. David 
Kaufman & Sons Co., N. J., 91 Atl. 99. 
68. Subrogation.—Under the Workmen’s 





Compensation Act of 1911, as originally enact- 
ed, an employer has no right, by way of sub- 
rogation, to the claim of the workman against 
the tort-feasor.—Newark Paving Co. v. Klotz, 
N. J., 91 Atl. 91. , 

69.——-Warning.—An injury to a servant who, 
in the exercise of due care, was ignorant of a 
defect in a temporary staging due to the negli- 
gence of a fellow servant, of which defect the 
master had actual or constructive knowledge, 
but neglected to remedy it, and permitted the 
servant to use it without warning, held to ren- 
der the master liable, since his negligence sub- 
sequent to that of the fellow servant must be 
held to be the proximate cause of the injury. 
rg Ta v. P. E. Harding Const. Co., R. L, 96 
Atl. 75. 
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70. Wrongful Discharge.—Where an em- 
ployer fails to accept a conditional resignation 
of an employe under a contract for a term, he 
cannot thereafter discharge the employe unless 
he is guilty of subsequent misconduct.—Nesbit 
v. Giblin, Neb., 148 N. W. 138. : 


71. Mimes and Minerals—‘“Discovery.”—The 
word “discovery,” as used with reference to a 
mining claim, means the acquirement of knowl- 
edge that a vein or lode exists within the lim- 
its of the claim, and, though it is not necessary 
that pay ore be found, it is necessary that 
the indications be of such a character as 
would induce miners in the district to follow 
them with the expectation of finding ore.—Ma- 
son v. Washington-Bute Mining Co., U. 8. C. 
Cc. A., 214 Fed. 32. 


72. Mortgages—Consideration.—A mortgage 
given as security for the pre-existing debt of 
the mortgagor is valid and, binding upon that 
consideration, but where the mortgagor is a 
stranger to the debt and there is no other con- 
sideration, it is void for want of consideration, 
—B. Bynum Mercantile Co. v. First Nat. 
Bank of Anniston, Ala., 65 So. 815. 


73 Equity of Redemption.—A mortgagor’s 
equity of redemption differs from the statutory 
right to redeem, since the latter never exists 
until the former is barred, and a valid fore- 
closure destroys the one and creates the other. 
—Summerford v. Hammond, Ala., 65 So. 831. 


74. Municipal Corporations — Independent 
Contractor.—A municipality can avoid liability 
for negligence of an independent contractor ex- 
cept in case of positve duty to an individual, 
or where the work is intrinsically dangerous 
or liable to create a nuisance.—Hosford Transp. 
Co. v. City of Portland, Ore., 141 Pac. 1016. 

75. Speed Limit.—The driving of an auto- 
mobile on a street faster than the speed limit 
fixed by ordinance and the failing to sound a 
warning when approaching a street crossing 
as required by the ordinance constitute negli- 
wence.—Franey v. Seattle Taxicab Co., Wash., 
141 Pac. 890. 

76. Negligence—Concurrent.—Where an act 
of God, such as a storm, concurs with defend- 
ant’s negligence to cause an injury, defendant 
is liable.—Clark v. Public Service Electric Co., 
WN. J., 91 Atl 83. 

77. Evidence.—In general a person’s neg- 
ligence on one occasion cannot | shown by 
proving his negligence on other occasions.— 
Ross v. City of Stamford, Conn., 91 Atl. 201. 

78. Imputability.—The general rule is that 
the injured occupant of a vehicle is not, in the 
absence of a special relation between him and 
the driver, precluded from recovery for his in- 
juries by negligence of the driver.—Tonseth v. 
Portland Ry., Light & Power Co., Ore., 141 Pac. 
868. 


79, Legal Duty.—The omission to _ act, 
however willful, is not actionable unless there 
is a legal duty to act.—Ellis v. Birmingham 
Waterworks Co., Ala., 65 So. 805. 

80. Partnership—Adverse Possession. — A 
partner cannot initiate title by adverse pos- 
session as against his partner until and unless 
he makes adverse claim of title under such cir- 
cumstances as will charge the partner with 
notice of the adverse claim.—Steinfeld v. Omega 
Copper Co., Ariz., 141 Pac. 847. 


81. Perpetuities—Wills——A provision in a 
will creating a trust to pay the income to tes- 
tator’s children for life, which directs that the 
lineal descendants of any deceased child shall 
take the part of the share as their parent would 
have taken if alive, is void as contrary to the 
statute against perpetuities.—Eaton v. Eaton, 
Conn., 91 Atl. 191. 

82. Principal and Agent—Ratification.— 
Where a lessor, knowing that its agent had 
executed a lease in his own name, permitted 
the lessee to remain in possession for almost 
the entire term, and assured the lessee that 
he could remain out the remainder of his term, 
the lessor ratified the lease.—Matger v. Arcade 
Building & Realty Co., Wash., 141 Pac. 900. 

R23, Scope of Authority.—A _ principal is 
liable for the fraud of his agent acting within 





the scope of his authority, whether or not 

principal would benefit by the success of 

roy epee v. Royal Exch. Assur. N, J, § 
tl. 2. 


84. Railroads—Last Clear Chance.—Where g 
fireman discovered that the driver of a 
approaching a railroad crossing was uncon- 
scious of the train’s approach to the ero 
he could not, without being chargeable with 
negligence, refrain from giving a warning, if 
a way of doing so was available to him.—South. 
ern Ry. Co. v. Lawler, Ala., 65 So. 857. 


85. Lease.—Where a railrcad company per- 
mits another company to operate trains over 
its tracks under a lease, the lessor is legally 
responsible to third persons for acts of negli- 
gence of the lessee, its agents, or servants, jp 
the running of trains over such tracks,—North. 
ern Pac. Ry. Co. v. Mentzer, U. S. C. C. A, 4 
Fed. 10. 

86. Private Crossing.—A property owner's 
right to a private crossing over a railroad 
track, where the right of way has been ae 
quired by condemnation, is a vested right— 
Green v. Baltimore O. R. Co., Pa., 91 Atl. 248 

87. ‘Trespasser.—That a flagman is negli- 
gent in starting a train without making sure 
that boys who have been playing about in plain 
view are not still on the cars will not render 
the railroad company liable for injuries to a 
boy who has hidden himself in a car, and was 
not playing about the train.—Schleich vy. Balti- 
more & O. R. Co., Pa., 91 Atl. 253. 

88. Release—Joint Tortfeasor.—Where a 
workman is injured by an accident in the course 
of his employment, and a tortfeasor, other than 
his employer, is also responsible therefor. a 
right to compensation under the act of 1911 is 
not lost by settlement with the tort-feasor and 
his release.—Newark Paving Co. v. Klotz, ¥, 
J., 91 Atl. 91. 

89. Sales—<Avoidance of.—An_ opinionative 
statement of a seller’s agent, as to the value or 
salability of patented articles, is not such fraud, 
though untrue, as will entitle the buver to 
— the sale-—Walker y. Story, Ga., 825 EB 
355. 

90. Resale.—A seller’s right of resale on 
the refusal of the buyer to complete the pur- 
chase must be exercised in good faith and at 
such times, by such methods. and under such 
circumstances as are most likely to produce the 
fair value of the property.—Woodward v. Dud- 
ley A. Tyng’& Co., Md., 91 Atl. 166. 

91. Revocation of Order.—A letter by one 
who ordered advertising matter askine not to 
forward the matter ordered till he felt ina 
better condition to handle it was not a suf 
ficient revocation of the order.—Outcault Ad- 
vertising Co. v. Buell, Ore., 141 Pac. 1020, 

92. Second-Hand Goods.—In the sale of 
second-hand machinery f. o. b. cars in good con- 
dition, there was no implied warranty of its 
reasonable adaptation to the uses for which it 
— bought.—_-Johnson v. Carden, Ala., 65 8 


93. Warranty.—A statement hy a contractor 
that he had looked at the grounds of the owner 
and had designed a dredge which would meet 
the requirements is not a warranty. but is mere- 
lv an expression of an oninion.—l'nited Tron 
Works v. Outer Harbor Dock & Wharf Co., Cal, 
141 Pac. 917. 

94. Speeifie Performance—Laches.—A __ vel 
dee in possession may defer suit for specific per- 
formance indefinitely, without being chargeable 
with laches.—Sewell v. Peavev. Ala. 65 So, 803. 

95. Trade Marks and Trade Names—Dam- 
ages.—The use of a trade-name will not be em 
joined because of mere fraudulent conduct with- 
cut damage to complainant.—Munn & Co, % 
Americana Co., N. J., 91 Atl. 87. 

96. Vendor and Purchaser—Rescission—4 
purchaser, who, after knowledge of the ven 
dor’s false representations inducing the pur 
chase, does not notifv the vendor of his elec 
tion to rescind within a reasonable time. but 
retains the property, thereby elects to abide bY 
the contract, which becomes irrevocable excent 
by muttal consent.—Estey v. Whitney, Me. 
Atl. 1093. 





